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Plaintiff Bed, Bath & Beyond negotiated for a | ease of

retail space in a shopping center owned by La Jolla Village

Square Venture Partners. 1 The negotiated ternms of the | ease were

1 Def endants Gordon/ Beck Venture # 1 and (BLJ, Inc. are
general partners of defendant La Jolla Village Square Venture
Partners. For conveni ence, we hereinafter refer to these



reduced to a witten agreenent which was signed by plaintiff but
never by La Jolla. Instead, La Jolla | eased the subject premses
for higher rent than that negotiated by plaintiff to defendant

Linens "N Things, Inc., a retail business in direct conpetition

with plaintiff. 2 Plaintiff filed an action against La Jolla and
Linens 'N Things, asserting causes of action for specific
per f ormance, breach of contract and fraud agai nst La Jolla and
causes of action for interference with contractual relations and
prospective econom ¢ advantage agai nst Linens 'N Things. The
court granted summary adj udi cation against plaintiff on each of
its causes of action except the one for fraud, concluding the
al | eged | ease agreenent was within the statute of frauds and
Linens 'N Things' "fair conpetition” privilege was a conplete
defense to plaintiff's claimfor interference with prospective
econom c advantage. Plaintiff later voluntarily dismssed its
fraud cause of action.

On appeal plaintiff contends: (1) the alleged |ease
agreenent between plaintiff and La Jolla is not rendered
unenforceable by the statute of frauds; (2) even if the alleged

| ease agreenent is unenforceable due to the statute of frauds, it

def endants col lectively as "La Jolla" and to Bed, Bath & Beyond
as "plaintiff."

2 Respondi ng defendants Melville Realty and Melville
Corporation are corporations related to Linens 'N Things. W
herei nafter refer to these defendants collectively as Linens 'N
Things, and to all six respondi ng defendants col | ectively as
"def endants. "



nevert hel ess can be the subject of a cause of action for
intentional interference with a contractual relationship; (3) the
court erred by ruling the "fair conpetition” privilege defeats
plaintiff's cause of action for interference with prospective
econom ¢ advantage as a matter of law, and (4) the court erred by
entering judgnent before filing a formal order after the hearing
on Linens "N Things' notion for summary adj udi cati on of
plaintiff's cause of action for interference with prospective
econom ¢ advantage and in signing such order after plaintiff
filed the instant appeal. W affirm
FACTUAL AND PROCEDURAL BACKGROUND

From May 1992 through January 1993 plaintiff negotiated wth
representatives of La Jolla for a |ease of retail space in
La Jolla Village Square, a shopping center La Jolla was then in
the process of building. In February 1993 La Jolla's I egal
representative in the negotiations presented plaintiff with four
copi es of a proposed witten | ease agreenent and guaranty
agreenent to be executed by plaintiff and its guarantor,
plaintiff's parent corporation. The cover |etter acconpanying
t hese docunents requested they be executed by plaintiff and its
guarantor and returned to La Jolla' s legal representative for
"execution by the Landlord.” Plaintiff signed the |ease and its
parent corporation signed the guaranty. The docunents were then

returned to La Jolla for execution.



La Jol I a never executed the lease. In late March 1993 the
representative of La Jolla who negotiated the proposed | ease with
plaintiff informed plaintiff that La Jolla intended to | ease the
subj ect premses to Linens 'N Things, plaintiff's conpetitor.
Prior to that communication plaintiff was unaware that La Jolla
had been negotiating with Linens 'N Things.

In April 1993 plaintiff filed its conplaint in the instant
action and later filed a first amended conplaint. The first
amended conpl ai nt i ncluded causes of action for specific
per f ormance, breach of contract, and fraud agai nst La Jolla and
causes of action for intentional interference with "economc
rel ationship" and intentional interference with "prospective
busi ness agreenent” against Linens 'N Things. The first amended
conpl aint al so included a cause of action for injunctive reli ef
agai nst all defendants, seeking to enjoin La Jolla froml easing
the subject premses to Linens 'N Things.

Plaintiff's clains were challenged by two separate notions
for summary adjudication. First, La Jolla and Linens 'N Things
jointly noved for summary adjudication as to plaintiff's first,
second, third and fifth causes of action for specific
per f ormance, breach of contract, injunctive relief, and
intentional interference with contractual relations,
respectively. The court granted defendants' notion, concl uding:
"The Statute of Frauds, as set forth in Gvil Code sections 1091

and 1624[, subdivision (d)] and Code of Gvil Procedure



section 1971, requires that the | ease alleged by plaintiff be in
witing, duly subscribed by the party to be charged. The factua
predi cate to each of the causes of action [challenged by

def endants' notion] is a valid, enforceable | ease.”

Linens "N Things then filed a separate notion for sumrary
adj udication of plaintiff's sixth cause of action for intentional
interference with prospective economc advantage. Linens 'N
Thi ngs argued the undi sputed facts established the "conpetition
privilege" was a conplete defense to plaintiff's sixth cause of
action. Plaintiff filed a cross-notion for sumary adj udi cation
on the ground there was no defense to its sixth cause of action.
The court granted Linens 'N Things' notion and deni ed
plaintiff's, concluding Linens 'N Things established each of the

el enents of the conpetition privilege as a matter of undi sputed

fact. 3
Shortly after the court granted Linens 'N Things' second
nmotion for summary adjudi cation, plaintiff dismssed its only
remai ni ng cause of action, the fourth cause for fraud agai nst
La Jolla. Consequently, the court entered judgnent in favor of

def endants and agai nst plaintiff.

3 As discussed infra, the court did not file a formal order on
Linens 'N Things' notion for summary adjudication of plaintiff's
sixth cause of action until after plaintiff filed this appeal,
although its ruling is reflected by a mnute order.



Dl SCUSSI ON

On appeal froma ruling on a notion for summary judgmnent,
the appellate court conducts its own independent review of the
nmovi ng and opposition papers and applies the sane standard as the
trial court in determning whether the notion was properly
granted. The appellate court is not bound by the trial court's
stated reasons for its ruling on the notion, as the appellate
court reviews only the ruling and not its rationale. ( California
Aviation, Inc. v. Leeds (1991) 233 Cal.App.3d 724, 730-731.)

|. Statute of Frauds

Plaintiff's principal contention on appeal is that the trial
court erred by ruling the | ease between plaintiff and La Jolla is
subject to the statute of frauds. W conclude the trial court

correctly ruled the statute of frauds renders the all eged | ease

agr eement unenf orceabl e. 4

4 In opposition to defendants' first notion for sumary

adj udi cation (as well as on appeal), plaintiff argued the parties
entered into an oral | ease agreenent on the sane terns as the
witten | ease attached to the conplaint. Inits reply to
plaintiff's opposition (and in response to plaintiff's opening
brief) La Jolla objected to plaintiff's "oral agreenent" argunent
on the ground plaintiff's conplaint is based entirely on a
witten agreenent and contains no allegation of an oral

agreenent. Plaintiff now contends its first amended conpl ai nt

al | eges an oral agreenent by virtue of the allegation in
paragraph 15 that "La Jolla . . . and [plaintiff] negotiated in
good faith a Lease Agreenent for space within the Shopping
Center."

Reading plaintiff's first amended conpl aint as a whol e and
its parts in their context (see Kennedy v. Baxter Heal thcare
Corp. (1996) 43 Cal . App.4th 799, 807), we do not believe it is
reasonably construed as pleading an oral agreenent. |n paragraph
16, immedi ately following the allegation that the plaintiff and
La Jolla negotiated a 10-year |ease, plaintiff alleges they

6



Three different "statutes of fraud" apply to bar enforcenent
of the alleged | ease agreenent in this case. Gvil Code section
1624, subdivision (d) specifies, as a type of contract which is
invalid unless it is in witing and subscribed by the party to be
charged, "[a]n agreenent . . . to lease real estate for a | onger
period than one year

Gvil Code section 1091 provides: "An estate in rea
property, other than an estate at will or for a term not
exceedi ng one year, can be transferred only by operation of |aw,
or by an instrument in witing, subscribed by the party di sposing
of the sane, or by his agent thereunto authorized by witing."

Simlarly, Code of Gvil Procedure section 1971 provides, in
pertinent part: "No estate or interest in real property, ot her
than for |eases for a termnot exceeding one year, . . . can be
created, granted, assigned, surrendered, or declared, otherw se
than by operation of law, or a conveyance or other instrument in
witing, subscribed by the party creating, granting, assigning,
surrendering, or declaring the sane, or by his | awful agent

thereunto authorized by witing." (Italics added.)

"entered into a witten agreenent for the | ease of the subject

space . . . ." Read toget her, paragraphs 15 and 16 clearly

all ege the parties negotiated terns which were then reduced to a

witten agreenent "entered into" by the parties. Thus,

La Jolla's argunment that plaintiff's opposition to summary

adj udi cati on went beyond the scope of the pleadings has nerit.
Be that as it may, it is immterial whether plaintiff is

l[imted to arguing it entered into a witten lease with La Jolla

(signed only by plaintiff) or can properly argue the parties nade

an oral agreenent on the sanme terns, as our statute of frauds

anal ysis applies equally to either theory.

7



Thus, Gvil Code section 1624, subdivision (d) requires that
an agreenent to | ease property for a termlonger than one year be
inwiting and signed by the "party to be charged" while G vi
Code section 1091 and Code of Gvil Procedure section 1971 nore
specifically require that a | ease of property for a termlonger
than one year be in witing and signed by the | essor. (See
Kevich v. RL.C, Inc. (1959) 173 Cal. App.2d 315, 321.) Wether
viewed as an oral agreenent or witten agreenent, plaintiff's
al | eged | ease agreenent is unenforceabl e because it is undi sputed
that La Jolla, the lessor and "party to be charged,"” never signed
the draft instrunment that plaintiff signed. ( Tabata v. Mirane
(1944) 24 Cal.2d 221, 228 [agreenents which are invalid under
G vil Code section 1624 are unenforceable].)

Plaintiff contends the | ease agreenent is not subject to the
statute of frauds because it possibly could have been perforned
within one year fromthe date of its making. Plaintiff's
argunent rests on two provisions in the unexecuted witten | ease.
Article 3, subdivision (b) of the | ease provided the tenant could
termnate the | ease before the rental termcomenced if the
landlord failed to begin certain preparatory work on the | eased
prem ses by June 1, 1993, or substantially conplete that work by
Decenber 31, 1993. Article 3, subdivision (c) gave the |andlord
the right to termnate the | ease before commencenent of the
rental termif the landlord was unable to obtain the various

governnmental permts and approvals required for construction of



the prem ses despite exercising diligence and good faith in
attenpting to do so.

As authority for its position that these provisions take the
| ease out of the statute of frauds, plaintiff relies primarily on
Fi sher v. Parsons (1963) 213 Cal.App.2d 829. 1In Fisher, the
plaintiff |essor sued the defendant | essee for breach of an ora
| ease agreenent under which the defendant promsed to rent office
space in the plaintiff's building as | ong as the defendant
remai ned i n business and required office space. ( ld. at pp. 832-
833.) The Fisher court held the | ease was not subject to the
statute of frauds because its termpossibly coul d have been | ess
than one year. The court rejected the defendant's attenpt to
di stinguish Gvil Code section 1624, subdivision (a) concerning
agreenents that cannot be performed within one year generally,

and the provision in subdivision (d) concerning agreenents to

| ease real property for a period of nore than one year. S5 The
court stated:

"Respondent's effort to differentiate between
subdivisions 1 and 4 of the statute of frauds nust
prove sterile. Those subdivisions are applied
indiscrimnately to leases in this state and as if
they were exact equivalents. Subdivision 1 refers
to an agreenent 'that by its terns is not to be
performed within a year fromthe making thereof.’
Subdi vision 4: ' An agreenent for the |easing for
a longer period than one year.' The | anguage of
the two subdi vi si ons expresses the sane thought,

5 At the tinme Fisher was decided, those subdivisions were
paragraphs 1 and 4, respectively. In 1985 the Legislature

repl aced the paragraphing nunbering in Gvil Code section 1624
with subdivision lettering. (Stats. 1985, ch. 1315, § 1, p.
4581.)



that the agreenent or | ease nust be so worded that
it cannot be perforned within a year." ( Fisher v.
Parsons, supra, 213 Cal.App.2d at p. 837.)

VW disagree with Fisher that subdivisions (a) and (d) of
Gvil Code section 1624 express the sane thought. Subdivision
(a) applies to agreenents in general which cannot be perforned
wi thin one year, whereas subdivision (d) applies to | ease
agreenents where the termor duration of the |lease is |onger than
one year. Subdivision (d) is a nore specific provision than
subdi vi sion (a) because the focus of subdivision (d) is not the
overal | agreenent to | ease, which may be term nable w thin one
year of its making and prior to commencenent of the actual |ease
term but rather on the duration or termof the |ease.

It is a settled rule of statutory construction that statutes
relating to the sane subject matter nust be read together and
harnoni zed if possible. ( Brown v. Wst Covina Toyota (1994) 26
Cal . App. 4t h 555, 565-566.) W en Gvil Code section 1624,
subdivision (d) is read in conjunction with Gvil Code
section 1091 and Code of Gvil Procedure section 1971, it is

clear the Legislature intended that an agreenent to | ease rea

property for a termexceedi ng one year cannot be enforced by a

| essee unless it is in witing and signed by the | essor. 6

6 Unlike Gvil Code section 1091 and Code of Gvil Procedure
section 1971, which focus strictly on the transfer of the

| easehol d estate and the requirenent that the transferor (i.e.

| essor) sign a witten instrunent of conveyance, Gvil Code
section 1624, subdivision (d) nore generally requires
subscription by the "party to be charged," which could be either
the | essor or |essee. Thus, section 1624, subdivision (d) would

10



The di stinction between subdivisions (a) and (d) of Gvil
Code section 1624 was immaterial in Fisher because the oral |ease
in that case was of an indefinite termwhich could have expired
in less than one year fromthe date it comrenced. Fi sher applied
the principle of subdivision (a) -- i.e., that an oral contract
isinvalid only when by its own terns it cannot be perforned
within one year fromthe date it is nmade -- to subdivision (d),
concluding "[s]ubdivision [(d)] does not apply to a | ease for an
indefinite termwhich can be perfornmed within a year." ( Fi sher
v. Parsons, supra, 213 Cal.App.2d at p. 837.) Fi sher could apply
ei ther subdivision (a) or (d) of Gvil Code section 1624
indiscrimnately because the result under either provision was
t he sane.

In contrast, the distinction between subdivisions (a) and
(d) of Gvil Code section 1624 is critical in the instant case.
If we were to strictly apply subdivision (a) wthout regard to
subdivision (d), plaintiff's alleged agreenent to | ease arguably
would not fall within the statute of frauds because it coul d be
perfornmed within one year (assumng termnation prior to
comrencenent of the |ease termdue to failure of a condition
precedent constitutes "performance"). On the other hand,
application of Gvil Code section 1624, subdivision (d), along

with Gvil Code section 1091 and Code of G vil Procedure section

al so protect a | essee fromenforcenent of an agreenent to | ease
real property for a longer termthan one year where the agreenent
is not in witing and signed by the woul d-be | essee.

11



1971, renders the alleged | ease unenforceabl e despite its pre-
conmencenent term nation provisions because the actual term of
t he | ease exceeds one year.

It is a fundanental principle that [a] specific provision
relating to a particular subject will govern over a genera
provi si on, even though the general provision standing al one woul d
be broad enough to include the subject to which the specific
provision relates.”"' [QGtations.]" ( Prudential Reinsurance Co.
v. Superior Court (1992) 3 Cal.4th 1118, 1148.) Since Gvil Code
section 1624, subdivision (d) concerning agreenents to | ease rea
property for a termlonger than one year is a nore specific
provision than Gvil Code section 1624, subdivision (a)

concerni ng agreenments in general that cannot be perforned within

one year fromthe date of naking, subdivision (d) controls over

subdi vision (a) where the two provisions conflict. 7

Therefore, we hold that an agreenent to | ease real property
for a termexceeding one year is within the statute of frauds of
Gvil Code section 1624, subdivision (d) regardl ess whet her such
agreenent provides that it nmay be canceled or termnated w thin
one year of the date of its making and prior to commencenent of
the |l ease term Accordingly, the trial court correctly concl uded
the all eged | ease agreenent in the instant case was unenforceabl e

under the statute of frauds, as it was an agreenent to | ease real

7 Accordingly, the cases cited by plaintiff applying Gvil
Code section 1624, subdivision (a) to agreenents other than | ease
agreenents (e.g., enploynent contracts) are inapposite.

12



property for a termexceedi ng one year and was not signed by the
| essor, La Jolla.
. Intentional Interference
Wth a Contractual Relationship
Plaintiff contends that even if the alleged | ease agreenent
i s unenforceabl e under the statute of frauds, plaintiff may
neverthel ess maintain a cause of action against Linens 'N Things

for intentional interference with the contractual relationship

between plaintiff and La Jolla. 8

The question of whether a third party's interference with a
voi dabl e or unenforceabl e contract can formthe basis of a cause
of action for intentional interference with contractual relations
was recently addressed in PMC, Inc. v. Saban Entertai nnent, |nc.
(1996) 45 Cal . App. 4th 579. PMC held that "a cause of action for
intentional interference with contract requires an underlying
enforceable contract. Were there is no existing enf or ceabl e
contract, only a claimfor interference with prospective
advant age may be pl eaded. To [conclude] otherw se unnecessarily
confuses the two torts and fails to recogni ze their inherent

differences.” ( 1d. at p. 601.)

8 The parties agree that plaintiff's fifth cause of action for
"intentional interference with economc relationship”" is a claim
for interference with an existing contractual relationship. (It
contains the allegation that Linens 'N Things "induced [La Joll a]
to breach its Lease Agreenent with [plaintiff].")

13



PMC s recognition of the inherent differences between the
two interference torts was based in |arge part on the discussion
of those differences in Della Penna v. Toyota Mdtor Sales,

US A, Inc. (1995) 11 Cal.4th 376. Del | a Penna addressed "the
need to draw and enforce a sharpened distinction between clains

for tortious disruption of an existing contract and clains that a
prospective contractual or econom c rel ationship has been
interfered with by the defendant.” ( Id. at p. 392.) Enphasi zi ng
that the two torts are analytically different, Del | a Penna

st at ed:

"The courts provide a danage renedy against third party
conduct intended to disrupt an existing contract precisely
because the exchange of promses resulting in such a formally
cenented economc relationship is deenmed worthy of protection
frominterference by a stranger to the agreenent. Economc
rel ati onshi ps short of contractual, however, should stand on a
different legal footing as far as the potential for tort
liability is reckoned. Because ours is a culture firmy wedded
to the social rewards of commercial contests, the |aw usually
takes care to draw lines of legal liability in a way that
maxi m zes areas of conpetition free of |egal penalties.

"A doctrine that blurs the anal ytical |ine between
interference with an existing business contract and interference
with commercial relations |ess than contractual is one that

invites both uncertainty in conduct and unpredictability of its

14



| egal effect. The notion that inducing the breach of an existing
contract is sinply a subevent of the 'nore inclusive' class of
acts that interfere with economc relations, while perhaps
theoretically unobjectionabl e, has been m schievous as a
practical matter. Qur courts should, in short, firmy

di stinguish the two kinds of business contexts, bringing a
greater solicitude to those rel ationships that have ripened into
agreenents, while recognizing that relationships short of that
subsist in a zone where the rewards and risks of conpetition are
domnant." ( Della Penna v. Toyota Mdtor Sales, US A, Inc.,
supra, 11 Cal.4th at p. 392.)

PMC al so adopted the reasoning of the New York high court in
Quard-Life Corp. v. S. Parker Hardware Mg. (1980) N Y.S 2d 628
which held that "' the inposition of liability for intentiona
interference with performance of a contract . . . nust depend on
the worth and significance of the objective interest to be
protected. [Wen] a contract . . . may be avoided by the other
contracting party at his election . . . the party seeking to
inpose liability enjoys no legally enforceable right to
performance; his interest is a nere expectancy -- a hope of
future contractual relations.' [Gtation.]" ( PMC Inc. v. Saban

Entertainment, Inc., supra, 45 Cal.App.4th at p. 599.)

15



Thus, PMC concluded "[i]t is logical to force the plaintiff
to plead and prove an enforceabl e contract when stating a cause
of action for intentional interference with contract. |If a party
is not obligated to performa contract and may refuse to do so at
his election w thout penalty, then the other party to that
agreenent enjoys nothing nore than an expectancy. A stranger
interfering wth that relationship quite obviously does not
disturb an enforceable contract but only a prospecti ve economc
relationship." ( PMC, Inc. v. Saban Entertainment, Inc., supra,
45 Cal . App. 4th at pp. 599-600.)

W agree with PMC s anal ysis and concl usion that a cause of
action for intentional interference with contractual relations
requi res an underlying enforceabl e contract, and where the
underlying contract is unenforceable, only a claimfor
interference with prospective economc advantage lies. W
believe this rule is a proper extension of the California Suprene
Court's adnonition that courts should not blur the anal yti cal
line between the two interference torts and its recognition that
the "formally cenmented econom c rel ationshi p* created by an
"existing contract” is entitled to greater solicitude than a
relationship falling short of that. ( Della Penna v. Toyota Mot or
Sales, U S A, Inc., supra, 11 Cal.4th at p. 392, italics in
original.)

Accordingly, plaintiff in the instant case has not

sufficiently pled and cannot naintain a cause of action for

16



intentional interference with a contractual rel ationship because
the all eged | ease agreenent upon which plaintiff's actionis
based i s unenforceable as a matter of law 9
I11. Interference Wth Prospective
Econonm ¢ Advant age
Plaintiff contends the court erred in ruling, as a natter of
law, that the "fair conpetition” privilege was a conpl ete defense

to its cause of action for intentional interference with

9 Plaintiff cites Golden v. Anderson (1967) 256 Cal. App.2d
714; Zimrerman v. Bank of Anmerica (1961) 191 Cal . App.2d 55; and
Kozl owsky v. Westm nster National Bank (1970) 6 Cal. App.3d 593,
as authority for the proposition that one is subject to tort
liability for inducing a party to breach a contract even if the
contract is unenforceable. However, these cases did not draw a
clear distinction between tort liability for interference with a
contract and tort liability for interference with prospective
econom ¢ advantage, as they were deci ded before Della Penna at a
time when that distinction was still blurred in California case
law. The rule we adopt from PMC is not inconsistent with these
cases, as it does not preclude inposition of tort liability for
interference with an unenforceable contract; it nerely limts the
scope of such liability to a claimfor interference with
prospective econom c advant age.

Plaintiff also cites Pacific Gas & Electric Co. v. Bear
Stearns Co. (1990) 50 Cal.3d 1118, 1127, for the principle that
"the contractual relationship is at the will of the parties, not
at the will of outsiders. [Gtations.]" However, Pacific Gas &
Electric did not hold that interference with a voi dable or
unenf orceabl e contract gives rise to a cause of action for
interference with contractual relations. |Indeed, the Suprene
Court in Pacific Gas & Electric noted w thout disapproval that
"[mlany cases have treated clains of interference with voi dabl e
and termnabl e contracts as comng within the cause of action for
interference with prospective economc advantage. [CGtations.]"
(Id. at p. 1128, fn. 4.) Because it was unnecessary to its
decision, the Pacific Gas & Electric court refrained from
addressing the issue |ater decided in Della Penna -- i.e.,
whet her an anal ytical distinction should be drawn between the t wo
interference torts .

17



prospective econom ¢ advant age because whet her the privilege
applies is a question of fact.

California | aw has | ong recogni zed a "conpetition privil ege"
which protects one fromliability for inducing a third person not
to enter into a prospective contractual relation with a business
conpetitor. The privilege applies where "' (a) the relation
[ bet ween the conpetitor and third person] concerns a matter
invol ved in the conpetition between the actor and the conpetitor,
and (b) the actor does not enploy inproper neans, and (c) the
actor does not intend thereby to create or continue an illegal
restraint of conpetition, and (d) the actor's purpose is at |east
in part to advance his interest in his conpetition with the
other." . . . ." (Charles C. Chapman Building Co. v. California
Mart (1969) 2 Cal . App.3d 846, 855-856.) In short, the
conpetition privilege furthers free enterprise by protecting the
right to conpete fairly in the nmarketplace. One may conpete for
an advant ageous economc relationship with a third party as | ong
as one does not act inproperly or illegally.

In Della Penna, the California Supreme Court took this
principle a step further by holding that "a plaintiff seeking to
recover for an alleged interference with prospective contractual
or econom c [advantage] nust plead and prove as part of its
case-in-chief that the defendant not only know ngly interfered
with the plaintiff's expectancy, but engaged in conduct that was

wongful by sone |egal neasure other than the fact of

18



interference itself." (Della Penna v. Toyota Mtor Sales,

US A, Inc., supra, 11 Cal.4th at p. 393, italics added.) Dell a
Penna further held the change in rules for pleading and proving
intentional interference with prospective economc advant age

applied retroactively. ( Id. at pp. 391-392, fn. 4.)

Since the crux of the conpetition privilege is that one can
interfere with a conpetitor's prospective contractua
relationship with a third party as long as the interfering
conduct is not independently wongful (i.e., wongful apart from
the fact of the interference itself), Del | a Penna' s requirenent
that a plaintiff plead and prove such wongful conduct in order
to recover for intentional interference with prospective economc
advantage has resulted in a shift of burden of proof. It is now
the plaintiff's burden to prove, as an el enent of the cause of
action itself, that the defendant's conduct was independently
wongful and, therefore, was not privileged rather than the
defendant's burden to prove, as an affirnmative defense, that it's
conduct was not independently wongful and therefore was
privil eged.

In the instant case, Linens 'N Things presented evidence in
support of its second notion for sumrary adj udi cation that the
| easing of retail space is an area of conpetition between Linens
"N Things and the plaintiff and that it did not act inproperly or
illegally in conpeting with plaintiff for the subject retail

space but only offered La Jolla a nore lucrative | ease.

19



Linens "N Things points out that the only act of interference
alleged in plaintiff's first anended conplaint was that Linens 'N
Things offered La Jolla nore noney per square foot to rent the
subject retail space. Linens 'N Things also presented evi dence
that it did not act wwth the intention of illegally restraining
trade, but only with the intent of conpeting with plaintiff for
attractive retail space. |In short, Linens 'N Things presented
evi dence establishing its conduct was not wongful by any |egal
nmeasure other than the fact of interference itself

As noted in PMC, "[a] defendant neets its burden upon
[a notion for summary adjudication] if it proves 'one or nore
el ements of the cause of action . . . cannot be established, or
that there is a conplete defense to that cause of action.'
(Code Gv. Proc., 8 437c, subd. (0)(2).) Once a defendant or
cross-defendant has nmet this threshold requirenment, the ' bur den
shifts to the plaintiff or cross-conplainant to show that a
triable issue of one or nore material facts exists
[CGtation.]" ( PMC, Inc. v. Saban Entertai nment, Inc., supra, 45
Cal . App. 4th at p. 590, italics added.) Thus, regardl ess whet her
we vi ew i ndependently wongful conduct on the part of Linens 'N
Things as an elenent of plaintiff's cause of action, or the
absence of such conduct as an affirmative defense, Linens 'N
Things evidentiary show ng that it engaged in no such w ongf ul
conduct was sufficient to shift the burden to plaintiff to show

there was a triable issue of fact as to that issue.
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Plaintiff failed to nmeet that burden in opposing Linens 'N
Things' notion for sumary adjudication. Plaintiff has
steadfastly maintained that Linens 'N Things' inducing La Jolla
to break off relations with plaintiff by offering a nore
lucrative lease is sufficient in and of itself to subject Linens
"N Things to tort liability. Plaintiff has never shown or even
contended that Linens 'N Things engaged in conduct which is

wongful by sonme neasure beyond the fact of interference

itself. 10 The record establishes that Linens 'N Thi ngs nerely
conpet ed successfully for a | ease of the subject retail premses
by offering La Jolla a better deal. The court did not err in
granting Linens 'N Things' notion for sumrary adj udi cation of
plaintiff's cause of action for intentional interference with

prospective econom c advant age.

10 Della Penna did not explain what sort of conduct would be
"wongful" apart fromthe interference itself. Justice Msk's
concurring opi nion suggested the wongful ness requirenent woul d

be satisfied by conduct that is independently tortious or a
restraint of trade. ( Della Penna v. Toyota Mdtor Sales, U S A,
Inc., supra, 11 Cal.4th at pp. 408-409. The O egon Suprene Court
suggested the requi rement of wongful conduct would be satisfied
by conduct that "violates 'a statute, or other regulation, or a
recogni zed rule of common | aw, or perhaps an established standard
of atrade or profession.'" ( Arntz Contracting Co. v. St. Paul
Fire & Marine Ins. Co. (1996) 47 Cal.App.4th 464, 477, quoting
Top Serv. Body Shop, Inc. v. Alstate Ins. Co. (1978) 283 Oe
201.) In Wllard v. Caterpillar, Inc. (1995) 40 Cal . App.4th 892,
the court tested the defendant's conduct for "w ongful ness" under
Della Penna in light of the suggestion in the Restatenment Second
of Torts that "conduct which is "illegal or unfair or imora
according to the common under st andi ng of society' nmay subject one
totort liability. [Qtation.]" Linens 'N Things' alleged
interference with plaintiff's prospective |ease agreenent with La
Jolla was not independently wongful under any of these neasures.
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V. Delayed Signing of Formal Order on Linens 'N Things
Motion for Summary Adjudication

The record contains a mnute order showi ng the court granted
Linens 'N Things' notion for summary adjudication of plaintiff's
si xth cause of action for intentional interference with
prospective econom c advantage on March 18, 1994, and directed
Linens 'N Things' counsel to prepare a formal order. Counsel for
def endants submtted a proposed order to the court in Mar ch
1994. Judgnent against plaintiff was entered on July 19, 1994,
and an anended judgnent was entered on Septenber 15, 1994.
Plaintiff filed its notice of appeal on Septenber 7, 1994.

Wil e conpiling the record on appeal, counsel for defendants
di scovered the court's file contained no formal order on Linens
"N Things' notion for summary adj udication of plaintiff's sixth
cause of action. Because plaintiff's counsel refused to
stipulate to entry of Linens 'N Things' proposed order nunc pro
tunc, Linens 'N Things appeared ex parte to ask the court to
enter the order. On January 30, 1995, the court granted Linens
"N Things' ex parte request over plaintiff's opposition and
signed the formal order granting Linens 'N Things' notion for
sumary adj udi cation of plaintiff's sixth cause of action.

Plaintiff contends the court erred in signing the order
because plaintiff had by then perfected its appeal, resulting in

the stay of all proceedings in the trial court upon the judgment
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or order appeal ed fromunder Code of Gvil Procedure section 916.
VW find no error in the court's belated signing of the order.

"Where a judgnent or order is rendered, but through
negl i gence or inadvertence of the clerk, is not entered at the
proper tine, the court may order its entry [nunc pro tunc]
[Gtations.]" (7 Wtkin, Cal. Procedure (3d ed. 1985) Judgmnent
8 65, p. 499.) "'[Where an order has actually been nade and its
entry omtted, . . . it may be subsequently entered, and if
justice requires, may be nade to take effect [nunc pro tunc] as
of the date when it was actual |y nade .. . ."" (Hess v. Goss
(1943) 56 Cal . App.2d 529, 532, quoting In re Skerrett (1889) 80
Cal. 62, 64.)

Here, the court's mnute order of March 18, 1994, clearly
reflects that Linens 'N Things' notion for summary adj udi cation
of plaintiff's sixth cause of action was granted and Li nens
"N Things was to prepare a fornmal order. |In opposition to Linens
"N Things' ex parte request to have the fornmal order entered nunc
pro tunc, plaintiff submtted no declaration or other evidence to
rebut defense counsel's declaration that the sane order had been
submtted to the court in March 1994 shortly after the notion was
heard. Thus, the only reasonable inference fromthe
uncontroverted evidence is that the court inadvertently negl ected
to enter the formal order submtted by Linens 'N Things in March

1994.
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The perfection of plaintiff's appeal did not deprive the

court of its inherent power to renedy what was nerely a clerical

error by entering the omtted order nunc pro tunc. 11 (Roth v.
Marston (1952) 110 Cal . App.2d 249, 251.) The court's action is
properly viewed as the correction of a clerical, as opposed to
judicial error because it nerely corrected the record to reflect
an order actually nade prior to judgnment rather than entering a
new order not previously nade. (See Estate of Doane (1964) 62
Cal .2d 68, 72 (dis. opn. of Peters, J.).)

Assum ng arguendo the court erred by signing the order after

entry of judgnent and the filing of plaintiff's appeal, the error
was harm ess, as plaintiff has not shown any resulting prejudice.
"Procedural defects which do not affect the substantial rights of
the parties do not constitute reversible error. (Code QGv.
Proc., 8 475.)" ( Lever v. Garoogi an (1974) 41 Cal. App. 3d 37,
40.) Paintiff contends the trial court "attenpted to buttress
its granting"” of the second notion for sumrary adj udi cati on by
specifying its reasons for doing so in the formal order, and

"[t] he absence of these specified reasons may directly affect the

11 Although Linens 'N Things' ex parte application requested
nunc pro tunc entry of the order, neither the court's mnute
order on the ex parte hearing nor the fornmal order it signed
stated that the fornmal order was signed nunc pro tunc.

Presumably, the court intended that the order be entered nunc pro
tunc as requested. In any event, we deemthe fornmal order signed
by the court on January 30, 1995, to be entered nunc pro tunc as
of March 18, 1994, the date the court decided Linens 'N Things'
notion for sumary adjudication of plaintiff's sixth cause of

acti on.
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out cone of [the] appeal as to [the second notion]." Al t hough
the point is unclear, we interpret plaintiff's argument to be
that the court's belated entry of the formal order on the second
nmotion for summary adj udi cati on was prejudicial because our

di sposition of the appeal will be influenced by the court's
specification of reasons for granting Linens 'N Things' notion.
Plaintiff's suggestion of prejudice overlooks the fact that our
review of the notion for sumary adjudication is de novo, and we
reviewonly the ruling and not its rationale. ( California
Aviation, Inc. v. Leeds, supra, 233 Cal.App.3d at p. 731.) W
woul d further point out there is no finding or |egal conclusion
inthe court's fornmal order that was not raised as a point of
argunent in Linens 'N Things' noving papers.

To vacate the judgnent and send the case back nerely to
allow for entry of the same fornmal order on the second notion for
sumary judgnent prior to a new judgnment and new appeal woul d be
a pointless waste of judicial and litigant time and resources.
The nerits of the appeal have been fully briefed by the parties
and plaintiff is in no way prejudi ced by our considering them now
instead of later. The court's belated signing of the fornal
order on Linens 'N Things' notion for summary adj udication of
plaintiff's sixth cause of action provides no basis for

di sturbing the judgnent.
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DI SPCsI TI ON
The judgnent is affirned.

CERTI FI ED FCR PUBLI CATI O\

JONES, J.*

WE CONCUR:

KREMER, P.J.

WORK, J.

*Judge of the San D ego Superior Court sitting under assignnent
by the Chairperson of the Judicial Council
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